OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Hon, Joe Kunschik, Comsissioner
Bureau of Laboy atntxatzot
Austin, Texss

Dear S5ir Opinion No, 0-&18!

Ret Do the ¢ : u~~ivit10-

Your recsnt reguest LOr aa opinion o his de~
partment on the above stated question RS

& oorporatlon,
4. in verious
7 redeives rev-

-=traotu with 'A', and
pn#, ‘i* has the ex-
orohestras, Y¥hen a
ie orohestra, 'A' makes
the orchestra, which s
p he aftount of the sontract ia-
1 contraots go through one of tAts!
8n the person engug the orchestra
atrect, he usually puts up s deposit
Dé id antil the engagement 1is
3 orchastra leader colleots the bale
o the person who engeged ths orohes-
X 3 orchestra lsader subssguently cole
lectn the balsnce due him from *A', whiok bclanoo
18 the 4ifference bLetween the amnunt alread
deposit with *.i' and the commiseion thuat ti hal
chkarged the orchestra.

"1t g a private individual who assists *a'
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in finding engsgenents for orchestras. *'B?

has no authority to fix prices, ete., but 1is
instructed by {(i' ms to the orchestras that

are avallable, prlees to be secured, ete. If

YBY succeeds in interesting a person in one

of '.'s' orchestras, he asks *,i' for one of its
contracts. 'AY fills ocut the contrect on its
Tegular form and sends it to *Bt who in tumn :
has the ¢lient sign the contract., 'B' also usual-
1y collects a deposit, which 18 usually mede out
to '4'. Both the contract and deposlit are then
sent to 'A', After the ¢contraect is fulfilled

and the engagaenent has been played, '4A' charges
the orchestra a fee for services in comnection
with the booking of the engagemeat. 'A' then re-
mits one-half of the fee (or some portion thereof)
to 'Bt,

*No eontract 1a binding until the orchestrea
leader himself signs 1¢, unless he has delegated
such authority to *i'. The contrszct form does
not stipulate how the leader is to conduot his
orchestra while fulfllling the engagement. The -
contract sets Torth the length of the engagement,
e.g., 9 t11l 12, 8 111 1, ete., and also men-
tions the place of the engegement, price to be
peid, deposit collected, eto., but dces not stip-
ulete the type of music to be played, number of
intermissiona to be taken or when, ete. The
orchestra merely plays and performs in the man-
ner in which it is accustomed, and they may vary
somewhat the pature of their performence if they
wish., If 4he person attempts to supervise the
performance in s maaner which the leadsr does not
approve, he is not compelled to adhere to the
sugpgestione rmsde, *B' probably never cames in
contaot witk the orchestras leader at all, and
has no supervision of any kind over his actlons.
'Rt probably will not eppeer &t the function for
which the orchestra is engaged, nor will his name
appear on any of the contracts.

"Do the activitlies described above come with-
in the provisions of the Employment Agency Law, and,
if so, would 'AY, YB', or both, be rejuired to ob-
taln employment agency licenses before carrying on
such operations?®
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Articile 5203 Yernon's Annotated Citil Stat-
utes, reads as follows.,

“The term *Employment Agentt msans every.
person, firm, partnership or assoclation or per-
sons engaged in the business of assisting employars
to secure employees, and persons to secure smploy-
ment, or of collecting informetion regarding
enployars seoking employees, and persms seseking
employment. The tern.'lnploylant O0ffice' mearns
svery place or office where the business of giving
intelligence or information where employment or
help may be obtained or where the business of an
employment agent ls cerried on. The term 'Commis-
siocner! meapns the Commissioner of Labor Statistics
of the State of Texas. The term *Deputly or Inspect-
or* means any person who shall be duly suthorized
by the Commissioner to act in that capaclity.®

According to the statutory definition adove set
out an "Employment Agent® is a person, firm, partnership
or assoclation of persons engaged in the bnsinona of

"bringing aboul an employer-smployes or master-servant re-
letionship between two persons or s .firm, corporation,
partnership, etec., as employor or master and a peraon as
enployee or servant.

’ : We quote from Word & Phrascs, Poxmanent Edition
9, page 329, as follows:

“EMPLOYEE DISTINGUISHED -
" x %%

*Where contract is let for work to be done
by another in which contrsasctee reserves no control
over means of its asccompliskment, but merely as to
result, employment is 1ndepeudent one eogtablishing
relation of *contreateef and 'contractor', and not

of ‘mastert and *servent.? ‘

n#t#ﬂ

‘We agaln gquote from Words & Phrages, 1blump 3
pags 2372, a8 follows:
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"CONTRACTOR. -
Webster defines 'gnployue' a8 one who is

employed; a fcontractor,* as one who contracts

to 8o anything. Those definitions are very hen-

eral, but they ocbvicuely suggest, applied spec-

ifically, that an employs is one who is employed

to perform personal ssrvices, and a contractor

one who engages to 4o a particular thing: the

idea of personal service not being a necessary

element in the bargain. In the Standard Dio-

tionary it is said that an employs is a person

who i8-employed; one who works for wages or a

salary, or who is engeged in the service of an-

other; a contractor is one who executes plans

under a contract; a subsontractor is ohe who .

contracts with $he principal cantractor to do -

work embrsced in the latter's contract; that 1s,

obriously, one who cantracts to execute soms ln-

tegral part of the work covered by the scheme of

the principal oontrect. By the Century Diction-

ary we are informed thet an employe is ons who

works for an employer} & person working for s.

salary or wages} usually clerks, workmen, labox- .

era, etc.; thet & contrector is one who contmmoets

to furnish supplies, or to conatruct work or :
exect buildings, or perfora any work or serrice, : L
at a certaln price or rateg that a subcontractar X
15 one who takes a part or the whole of the wark i
from the prineipal contractor. Thus it will de _/
seen, without any extended analysis of the vare

ious lexieasl definitions, that the significant
elemepnt in the relation of en employe and his
enployer, specifically oonsidered, is personal
service, while the significant element in such
relation bstween a contractor and his prinoipal §
18 the work, as an entirety, to be performed by -
him. ¥Farmer v. St. Croix Power Co., 95 K.W. 830,

834, 117 wis. 76. ' | -

®Contractors who have entire control of

the work to be done, and were in no way subject
to the control or direoction of the persom with
whom they contracted, while parforming the wark -
they contraoted to 4o for them, are not lahorers,
in the #elize thet they were earning wages of some
person 60r the work tc be doné by them. To gone
stitute “laborers or employes, who can be sald to
be sarning wages of an employer, they must ba
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holdins such a relation tc the employer that he
can arreet and control them in and about the work
which they are doing for him. . . »"

The term "employees®™ indisates persons hired to
work for wages as the employer mey direot, and does not
embrace tis ocase of the empleyment of a person sarrying
on a distinet trede or calling to perform services inde-
pendent of the control of the employer. GAMPPIELD V. LANG,
¥. S. 85 Fed. 128, 131.

We are gonstrained to the opinion thet the stat-
utes involved were enacted to regulate the typical and well-
regognized employment agent's business which wonld not in~
clude that of the booking company as deseridbed in your
letter.

The employmnent ageney law contemplates only the
reguletion of ths negotiations between the employer and em-
ployee, and does pot relate to negotiations of independent
contraetual nasture. The rule of msster and servant, whether
the details of the work are controlled by the independent
contractor or by the person hiring the work done, is the
eriterion in making the distinotion between an smployer-
employee, and an independent contractor relationship.

Under the facts stated in your $nguiry, we thaink
it is ¢lear that the contreacstual reiation between the per-
son for whom the orashestra furnished musie eand the leadar
of ths orohesira is not one of employer and employee or
master and servant, dbut that of sn indepenient eontrastor -
sontractor and contractee.

In view of the foregoing, you are respsotfully
advised that it ig the opinion of this department that
the above descridbed adtlvities 40 not come within the pro-
visions of the unemployment asgency law and neither "A" or
*B* would be required to obtein an smployment ageney license
before sarrying on sueh operations.

Y
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Trusting that the foregolng fully answers your
inquiry, we are

Yours very truly

ATTORNEY GENLRAL OF TEXAS
*

Ardell Wi]ilim
'APPRG\'EB Assistant
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